STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

FLORI DA DEPARTMENT OF BUSI NESS
AND PROFESSI ONAL REGULATI ON,
DI VI SI ON OF REAL ESTATE,

Petiti oner,
VS. CASE NO. 93-2423
DANESE B. SLOAN- KENDALL, THE
SLOAN KENDALL GROUP, INC., and
S. K G, MANAGEMENT, INC.,

Respondent s.
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RECOMVENDED ORDER

Pursuant to notice, a formal hearing was conducted in this case on Decenber
30, 1993 in West Pal m Beach, Florida, before J. Stephen Menton, a duly
designated Hearing O ficer of the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Janmes H- Gllis, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Di vision of Real Estate
Post O fice Box 1900
Ol ando, Florida 32801

For Respondent: Danese B. Sl oan-Kendall, pro se
5 Alford Court
Pal m Beach Gardens, Florida 33418

STATEMENT OF THE | SSUE

The issue in this case is whether the real estate |icenses issued to
Respondent s shoul d be suspended, revoked, or otherw se disciplined based upon
the all eged violations of Chapter 475, Florida Statutes, set forth in the
Admi ni strative Conpl ai nt.

PRELI M NARY STATEMENT

On March 18, 1993, the Petitioner, the Departnment of Business and
Pr of essi onal Regul ation, Division of Real Estate (the "Departnent"), filed an
Admi ni strative Conpl ai nt agai nst the Respondents, alleging a total of nine
vi ol ati ons of Chapter 475, Florida Statutes. Specifically, the Admnistrative
Conpl ai nt al | eged that Respondents' real estate broker |icenses should be
di sciplined for: cul pable negligence or breach of trust in a business
transaction in violation of Section 475.25(1)(b), Florida Statutes, (Counts I
Il and 111); violating Section 475.25(1)(e), Florida Statutes, by having



operated as a broker w thout being the holder of a valid and current |icense as
a broker (Counts IV, Vand VI); failing to maintain trust funds in a real estate
br oker age escrow bank account or sone ot her proper depository until disbursenment
was properly authorized in violation of Section 475.25(1)(k), Florida Statutes,
(Counts VII 1/ and IX); and failing to assure that the Respondent Sl oan-
Kendal | G oup, Inc., was registered with the Petitioner as required by Rule 21V-
5.019, Florida Adm nistrative Code, which has subsequently been renunbered as
Rul e 61V-2.019 (Count X). The Respondents contested the allegations contai ned
in the Administrative Conplaint and requested a formal adm nistrative hearing
pursuant to Section 120.57, Florida Statutes. The case was referred to the

Di vi sion of Administrative Hearings which noticed and conducted a heari ng.

At the commencenent of the hearing, the Departnment voluntarily di sm ssed
Counts I, Il, I'll, VIl and IX. Petitioner called Respondent Danese B. Sl oan-
Kendal | to testify and offered five exhibits into evidence, all of which were
accepted wi t hout objection.

Respondent Danese B. Sl oan-Kendall also testified on behalf of Respondents
who offered ten exhibits into evidence, all of which were accepted w thout
obj ecti on.

At Petitioner's request, official recognition has been taken of Chapters
120, 455 and 475, Florida Statutes.

No transcript of the proceedings has been filed. Both parties filed
proposed recommended orders. A ruling on each of the parties' proposed findings
of fact is contained in the Appendi x attached to this Recommended Order

FI NDI NGS OF FACT

1 At all tines pertinent to this proceedi ng, Respondent Danese B. Sl oan-
Kendal | ("SIl oan-Kendall") was a real estate broker in the State of Florida,
havi ng been issued |icense nunbers 3000323, 0264296, and 0396811 in accordance
with Chapter 475, Florida Statutes. Sloan-Kendall has been involved in the rea
estate business for 20 years, eleven of which have been in Florida. She was
first licensed in Florida in February of 1984. There is no evidence of any
prior disciplinary action against her.

2 Over the last several years, Sloan-Kendall has owned or been affiliated
wi th several conpanies engaged in property managenent and real estate
br okerage, including the corporate Respondents in this case. As discussed in
nore detail below, there was sone confusion on the part of Respondents as to
when a corporation or other entity needed to be separately |icensed and/or
registered with the Departnent. Because of address changes and corporate
changes, there were brief periods when one or nore of the Respondents was not
properly registered and/or licensed. Any such |apses were inadvertent and it
does not appear that there was ever an attenpt on the part of any of the
Respondents to operate under a non-registered nane.

3 As of June 1993, License No. 0396811 was issued to Sloan-Kendall for the
address 4362 Northl ake Boul evard, Pal m Beach Gardens, Florida 33410. This
license was previously issued to Sl oan-Kendall while she was enpl oyed by the
Allen Morris Co. In March 1987, she filed a request for License or Change of
Status formw th the Departnent indicating that she was going to work as a sole
proprietor under the trade name of the Sloan-Kendall G oup.



4. In March of 1990, Sloan-Kendall filed a Request for License or Change
of Status formwith the Departnent. On this form she disclosed her affiliation
with the Sl oan-Kendall Goup and S. K G Mnagenent, Inc. As best can be
determ ned fromthe evidence presented, Sloan-Kendall submitted this formto
i nsure that she was properly licensed for her activities undertaken on behal f of
S. K G Mnagenent, Inc. As discussed below, an application for the
corporation was filed at the same tinme. Apparently, as a result of the filing
of this form the Departnment issued License No. 0264296 to Sl oan-Kendall and
Li cense No 0264295 to the corporate entity S. K G Mnagenent, Inc. As of June
1993, License No. 0264296 was issued to Sl oan-Kendall as broker at the address
631 U S. H ghway One, Suite 406, West Pal m Beach, Florida 33408.

5. As of March 1993, License No. 3000823 was issued to Sl oan-Kendall, c/o
t he Sl oan-Kendall Goup, Inc., 631 U S. 1, Suite 200, North Pal m Beach, Florida
33408. As best can be deternmined, this license was issued in January 1993 after
the issues in this case came to light. In March 1993, Sloan-Kendall advised the
Departnment that she had noved her office to suite 406 at the same address.

6. Sloan-Kendall's current business address for all of her licenses is 8895
North Mlitary Trail, Suite D 104, Pal m Beach Gardens, Florida 33408. She
notified the Departnment of this address in August 1993.

7 Respondent, the Sloan Kendall Goup, Inc. (the "Goup"), is a Florida
corporation which becane registered as a real estate brokerage corporation in
the State of Florida effective January 13, 1993, having been issued License No.
1000359. As of June 1993, the registration for the Goup listed the address as
631 U. S. H ghway One, Suite 406, West Pal m Beach, Florida 33408. This was the
sane address |listed on License No. 0264296 issued to Sloan-Kendall. As of March
1993, it was also the sane address listed for License No. 3000823 issued to
Sl oan- Kendal | .

8 The Respondent S. K. G Mnagenent, Inc. ("S. K G"), is a Florida
corporation registered as a real estate broker in the State of Florida, having
been issued |icense nunmber 0264295. S. K. G was incorporated in Novenber 1989.
The application for registration as a real estate brokerage corporation for S
K. G was submitted in March 1990 and listed the address as 631 U. S. Hi ghway 1,
Suite 200, North Pal mBeach, Florida 33408. S. K G's affiliation with the
G oup was noted on the application and Sl oan-Kendall was listed as the
President. At sonme point, the Departnment was advised that the office was noved
to Suite 406 at the sane address. This change was noted on the registration for
S. K G as of June, 1993. As noted above, in August 1993, S| oan-Kendal l
advi sed that all of her operations were being conducted at 8895 North Mlitary
Trail, Suite D104, Pal m Beach Gardens.

9 At all tinmes pertinent hereto, Sloan-Kendall was |icensed and operating
as qualifying broker and officer of the Goup and S. K G

10 At sone point in 1993, the Departnment began an investigation of
Respondents. The investigation focused on whet her Respondents properly placed
escrow funds in an appropriate trust account. Sl oan-Kendall and the G oup were
managi ng several properties for the Resolution Trust Corporation ("RTC'). For
each property, an account entitled "operating account" was nai ntai ned. The
Respondents had authority to sign on the account, but did not own it. These
accounts were used as the depository accounts for the daily operation of the
RTC s various properties being managed by Respondents. Respondents' records



i ndicate rental funds were being placed into the "operating accounts" and
expenses were paid fromthe "operating accounts.” Al funds were accounted for
Respondents' contract with the RTC mandated the funds be handl ed this way.

11 At the beginning of the hearing in this case, the Departnent announced
its determnation that Respondents' handling of the operating accounts and the
escrow funds was proper. Accordingly Counts I, IIl, Ill, VIl and I X were
di sm ssed

12 During the course of the investigation, the Departnent's investigator
Sue WIliams, discovered that S. K G was an inactive corporation according to
the Florida Secretary of State. The corporation was adm nistratively dissol ved
in Novenber 1990 for failure to file the necessary corporate reports. This
failure occurred after the business noved and no one noticed that the corporate
filing forms were not received and filed. Despite its dissolution, S. K G
continued to renew its registration with the Departnent.

13 As noted above, the Group did not beconme |icensed with the Depart nment
until January 1993. The evidence indicates that the G oup was originally a
trade nanme under which Sl oan-Kendall operated. Sloan-Kendall tinely registered
the G oup as a trade nane and listed it on her filings with the Departnent. The
entity was incorporated in March 1989. When the Group was incorporated, Sloan-
Kendal | did not imediately obtain a |license for the corporation. In March
1990, Sl oan-Kendall filed an Application and Request for Licensure of a Rea
Est at e Brokerage Corporation on behalf of S. K G Around the sane tine, she
filed a Request for License or Change of Status formw th the Departnment. That
formnoted her affiliation with S. K G and the Goup and indicted that she
wanted a license issued in the name of the Group. The circunstances surroundi ng
these filings have not been fully explained and the evidence did not clearly
establ i sh what action the Departnment took with respect to this request. Sl oan-
Kendal | assuned that she had taken the appropriate steps to notify the
Department of her business affiliations and obtain whatever |icenses were
necessary. Apparently, the Departnent assumed fromthe information submtted
that the G oup was sinply a trade nanme so no corporate |license was issued for
the Goup. Alicense in the nane of S. K G was issued at this tinme and a new
license was issued to Sloan-Kendall to reflect her role with that conpany.

CONCLUSI ONS OF LAW

14 The Division of Administrative Hearings has jurisdiction over the
parties to and the subject matter of this proceeding. Section 120.57, Florida
Statutes (1993).

15 Section 475.25, Florida Statutes, authorizes the Departnent to take
di sciplinary action against licensed real estate brokers for certain specified
vi ol ati ons. Anmong ot her things, Section 475.25(1)(e), Florida Statutes,
aut hori zes disciplinary action if a real estate broker

(e) Has violated any of the provisions of
this chapter or any |awful order or rule nmade
or issued under the provisions of this chapter
or chapter 455.

16 The Departnent has the burden of proof in this license discipline case
and nust prove the allegations set forth in the Adm nistrative Conpl aint by
cl ear and convincing evidence. Ferris v. Turlington, 510 So.2d 292 (Fla. 1987);
Evans Packi ng Conpany v. Departnent of Agriculture and Consuner Services, 550



So.2d 112, 116 (Fla. 1st DCA 1989); Pic 'n Save v. Department of Business
Regul ati on, 601 So.2d 245 (Fla. 1st DCA 1992). The evidence nust be of such
wei ght that it produces in the mnd of the trier of fact a firmbelief or
conviction, without hesitancy, as to the truth of the allegations sought to be
established.” Slomowitz v. \Val ker, 429 So.2d 797, 800 (Fla. 4th DCA 1983).
Furthernore, the disciplinary action taken may be based only upon the offenses
specifically alleged in the Adm nistrative Conplaint. See, Sternberg v.
Department of Professional Regul ation, Board of Medical Exam ners, 465 So.2d
1324, 1325 (Fla. 1st DCA 1985); Kinney v. Departnment of State, 501 So.2d 129,
133 (Fla. 5th DCA 1987); Hunter v. Departnent of Professional Regul ation, 458
So. 2d 842, 844 (Fla. 2d DCA 1984).

17 In determ ning whether the |icensee has violated Section 475. 25,
Florida Statutes, as charged in the Adm nistrative Conplaint, one "nust bear in
mnd that it is, in effect, a penal statute . . . this being true the statute
must be strictly construed and no conduct is to be regarded as included within
it that is not reasonably proscribed by it. Furthernore, if there are any
anbiguities included such nmust be construed in favor of the . . . licensee.™
Lester v. Department of Professional and Cccupational Regul ations, 348 So.2d
923, 925 (Fla. 1st DCA 1977).

18 As noted in the Prelimnary Statement, the Department voluntarily
di smissed Counts I, 11, IIl, VIl and I X of the Adm nistrative Conplaint at the
commencenent of the hearing in this matter. Thus, only Counts IV, V, VI and X
remai n for disposition.

19 In Counts IV, V and VI of the Adm nistrative Conplaint, the Departnent
al |l eged that Respondents violated Section 475.25(1)(e), Florida Statutes, by
violating Section 475.42(1)(a), Florida Statutes. Section 475.42(1)(a)
provi des:

No person shall operate as a broker or sal esman
wi t hout being the holder of a valid and current
license therefore

20 In Count X, the Departnent alleged that Sl oan-Kendall violated Section
475.25 (1)(e) by failing to insure that the Group was properly registered as
required by Rule 21V-5.019, Florida Adm nistrative Code, which has subsequently
been transferred to 61J2-5. 019.

21. The evidence established that at all pertinent tines, Sloan-Kendal
held a real estate broker license fromthe Departnent for each office from which
she was operating. S. K G nmaintained a registration with the Departnment even
t hough the corporation was dissolved for a period as a result of its failure to
file the necessary corporate report. The G oup was not registered with the
Departrment until January 1993. It is clear, however, that the Departnment was
timely notified that Sloan-Kendall was conducting business in the nane of the
G oup. Apparently, there was some confusion as to whether it was necessary to
obtain a separate license for the Goup. The confusion was due in part to the
fact that the Group was originally just a trade name and was not separately
i ncorporated. It does not appear that any of the Respondents were deliberately
attenpting to avoid licensure requirenments. Based upon these facts, it is
concl uded that the Departnent has established the violations alleged in Counts
V, VI and X of the Administrative Conplaint. Count IV should be disn ssed since
Sl oan- Kendal | was properly |icensed.



22 Section 475.25(1), Florida Statutes, authorizes the inposition of the
follow ng penalties for a violation of the prohibited acts contained therein:

(1) The commission . . . may place a licensee,
registrant, or pernittee on probafion; may
suspend a license, registration, or permt for

a period not exceeding 10 years; may revoke a
license, registration, or permt; may inpose an
adm nistrative fine not to exceed $1,000 for each
count, or separate offense; and may issue a

repri mand, and any or all of the foregoing.

23 In determ ning what disciplinary action should be taken agai nst
Respondents for having comritted the violations alleged in Counts V, VI and X of
the Adm nistrative Conplaint, it is necessary to consult Rule 61J2-24.001
Florida Adm nistrative Code. WIIlians v. Departnment of Transportation, 531
So.2d 994, 996 (Fla. 1st DCA 1988). Subsection (3) of Rule 61J2-24.001, Florida
Admi ni strative Code, provides that the normal range of penalties for a violation
of 475.25(1)(e), Florida Statutes, is "Up to 8 years suspension or revocation."
Subsection (3) of the Rule provides that the mnimum penalty is a reprimnd
and/or a fine up to $1, 000.

24 Subsection (4)(a) of Rule 61J2-24.001, Florida Adm nistrative Code,
provi des that the Comm ssion may i npose a penalty outside the nornmal range where
there are mtigating or aggravating circunstances. The nmitigating or
aggravating circunstances that may warrant such a deviation are described in
subsection (4)(b) of the Rule, as foll ows:

Aggravating or mitigating circunstances may

i nclude, but are not limted to, the follow ng:

1 The severity of the offense.

2 The degree of harmto the consumer or public.

3 The nunber of counts in the Adm nistrative
Conpl ai nt .

4 The nunber of tines the offenses previously have

been conmtted by the |licensee.

The disciplinary history of the |icensee.

The status of the licensee at the tine the

of fense was comm tted.

7 The degree of financial hardship incurred by a
licensee as a result of the inmposition of a fine
or suspension of the |licensee.

8 Violation of the provision of Chapter 475,
Florida Statutes, wherein a letter of guidance
as provided in Section 455.225(3), Florida
Statutes, previously has been issued to the |icense.

o Ol

25 In Munch v. Departnent of Professional Regul ation, Division of Rea
Estate, 592 So.2d 1136, the First District Court of Appeal recently conmented on
the role of the Comm ssion in reviewing mninmal, technical violations. Quoting
fromBrod v. Jernigan, 188 So.2d 575, 581 (Fla. 2d DCA 1966), the court stated
as follows:

Chapter 475 vests in the Florida Real Estate
Conmmi ssion a broad discretionary power and
authority to supervise the privil eged business
of real estate broker and to deal firmy wth



those engaged in it, even to the point of taking
away their means of |ivelihood by revocation or
suspensi on of license. But such potent

adm ni strative weapons mnmust always be reasonably

and cautiously, and even sparingly, utilized.

The adm nistrative processes of the Conmi ssion
shoul d be ainmed at the di shonest and unscrupul ous
operator, one who cheats, sw ndles, or defrauds

the general public in handling real estate
transactions. [citation ommited] 592 So.2d 1144-1145.

26 There is no evidence in this case of any prior disciplinary action
agai nst the Respondents. Sone of the original allegations in the Adm nistrative
Conpl aint were potentially very serious. After a considerable anount of tinme
and effort was expended by the Departnment and Respondents, the Departnent
concl uded that Respondents were not guilty of the nore serious allegations. By
that time, Respondents had already incurred | egal and other expenses. In view
of the technical nature of the violations established in this case, the facts
surroundi ng these violations, the lack of any prior disciplinary history, and
t he expenses already incurred by Respondents in defending the di sm ssed charges,
it is concluded that no further financial penalty should be inposed on
Respondent s.

RECOMVENDATI ON
Based on the foregoi ng Findings of Fact and Concl usions of Law, it is

RECOMVENDED t hat Counts I, II, 11, IV, VIl and I X of the Adm nistrative
Conpl ai nt shoul d be dismssed. It is further

RECOMVENDED that a final order be entered finding that Respondents have
vi ol ated Section 475.25(1)(e), Florida Statutes, by failing to conply with
Section 475.42, Florida Statutes, and Rule 21V-5.019, Florida Adm nistrative
Code, as alleged in Counts V, VI and X. It is further

RECOMVENDED t hat Respondents receive a witten reprinmand.

DONE AND ENTERED i n Tal | ahassee, Leon County, Florida, this 13th day of
April 1994.

J. STEPHEN MENTON

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 14th day of April 1994.



ENDNOTE

1/ The Administrative Conplaint did not contain a Count VIII

APPENDI X

Both parties have submtted proposed recomended orders. The foll ow ng
constitutes ny ruling on the proposed findings of fact submtted by the parties.

Petitioner's Proposed Findings of Fact.

Addressed in the prelimnary statenent.
Adopted in substance in Finding of Fact 1.
Adopted in substance in Findings of Fact 3-5.
Subordi nate to Finding of Fact 7.

Subordi nate to Finding of Fact 7.

Subordi nate to Finding of Fact 8.

Subordi nate to Finding of Fact 8.

Subordi nate to Finding of Fact 9.

. Adopted in substance in Finding of Fact 12
10. Adopted in substance in Finding of Fact 12.
11. Adopted in substance in Finding of Fact 12.
12. Rejected as vague and anbi guous.

13. Adopted in substance in Finding of Fact 10.
14. Adopted in substance in Finding of Fact 10.

CoNonrwNE

Respondent' s Proposed Fi ndi ngs of Fact.

Respondent' s proposed reconmended order adopts the proposed findings of
fact submitted by Petitioner and does not propose any additional findings.
Accordingly, the rulings made on Petitioner's proposed findings are applicable
to Respondent's as well.

COPI ES FURNI SHED:

James H. dllis, Esquire
Depart nment of Busi ness and
Pr of essi onal Regul ati on
Di vision of Real Estate

Post O fice Box 1900
O | ando, Florida 32801

Danese B. Sl oan- Kendal
5 Alford Court
Pal m Beach Gardens, Florida 33418

Darl ene F. Keller

Di vi sion Director

Di vi sion of Real Estate

Depart ment of Professional
Regul ati on

Post O fice Box 1900

Ol ando, Florida 32802-1900



Jack McRay, General Counsel
Depart nment of Business

and Prof essional Regul ation
Suite 60
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this reconmended
order. Al agencies allow each party at least 10 days in which to submt
witten exceptions. Sonme agencies allow a |larger period within which to submt
written exceptions. You should contact the agency that will issue the fina
order in this case concerning agency rules on the deadline for filing exceptions
to this recommended order. Any exceptions to this recomended order should be
filed with the agency that will issue the final order in this case.



